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after such long acquiesence, it cannot ever be called into question, 
we are unable to see how courts can consistently refuse to admit 
the liability of public corporations for the delicts of their ser- 
vants. For if the doctrine be in force, the reasons for its enforce- 
ment in such cases is as strong as in any case of principal and 
agent, whatsoever. And the very same reasons are applicable. 
Refusing enforcement, a premium is put upon official carelessness 
in the case of charitable corporations, which would never be per- 
mitted to exist in any other case of similar relation. 

It will be interesting to see how the Court of Appeals of New 
York will dispose of this troublesome question, whether it will' 
follow the clear reasoning of the Glavin case, supra, or fall in with 
the majority holding, the logic of which is so assailable. 

H. F. 

STATE PROHIBITION LAWS APPLIED TO UNITED STATE MAILS. 

The right of a state to punish for infractions of its criminal 
laws by residents of other states, when the mails are used as a 
medium, is upheld by the Court of Appeals of Georgia in Rose v. 
State, 62 S. E. 117. 

The defendant, a corporation doing business in the state of 
Tennessee, mailed to residents of Bartow county, Georgia, circu- 
lars advertising their various brands of intoxicating liquors, and 
invited orders, enclosing a self-addressed stamped envelope. The 
letters were received in due course of mail by the persons to whom 
they were addressed in Bartow county, Georgia, and the venue 
of the crime alleged is there laid. It is charged that defendant 
violated Section 428 of the Penal Code of Georgia, which pro- 
hibits the "soliciting, personally or by agent, the sale of spirituous 
liquors, where the sale of such liquors is prohibited by law." By 
recent legislative enactment the sale of intoxicating liquors is 
entirely prohibited within the state of Georgia. 

This is a case of first impression to the extent that such a pro- 
hibition may be extended to the use of the mails as a medium of 
solicitation, but it appears to be supported by analogous decisions 
of the Supreme Court of the United States. 

That a state may prohibit, within its borders, the solicitation of 
orders, for intoxicating liquors, cannot be denied. And under the 
terms of the Wilson Act (U. S. Comp. Stat. 1901, p. 3177), al- 
though a state may not forbid a resident therein from ordering 
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for his own use, intoxicating liquors from another state, it may 
forbid the carrying on within its borders, the business of solicita- 
tion of orders for intoxicating liquors, although such orders may 
only contemplate a contract resulting from final acceptance in 
another state. Delameter v. South Dakota, 205 U. S. 93 ; Vance 
v. Vandercook, 170 U. S. 438, distinguished. 

In the cases above cited, either the principal or the agent was 
personally present within the state. A new difficulty arises when 
the offender never comes within the territorial boundaries of the 
state. Unquestionably the laws of a state can have no extra- 
territorial force. But when one personally out of the state puts in 
motion a force which takes effect within the state, he is answer- 
able where the evil is done, though his presence was elsewhere. 
Bishop's New Criminal Law, Vol. I, Sect. no. Personal presence 
within a state is not necessary to commit crime. Burton v. United 
States, 202 U. S. 389. If a person standing in one jurisdiction 
fires a gun and kills another who is in a different jurisdiction, the 
court of the government where the bullet took effect, alone has 
jurisdiction. United States v. Davis, 2 Sumner, 482. In the send- 
ing of a telegram, the company is the agent of the sender. Brookes 
v. Western Union Tel. Co., 46 S. E. 826. As in this case the 
solicitation moved from the defendant to the citizen of Georgia, 
it is clear that the mails were the agent of the sender. The de- 
fendant's connection with the act, the solicitation by letter, com- 
menced when the letter was written and mailed, and did not end 
until the letter reached its destination in Bartow county, Georgia, 
"where it was intended to accomplish its purpose. 

Unquestionably, the state may punish for a crime committed 
through the mails as a medium, without in any sense infringing 
the undoubted right of the national government to control the 
mails. Freedom to use the mails does not extend to their use as 
a means of committing crime. In re Palliser, 136 U. S. 266, and 
cases there cited. In the course of this opinion Justice Gray stated 
that while the sender of a letter might be punished at the place 
where the letter was mailed, yet it was settled by an overwhelming 
weight of authority, that he might be tried and punished at the 
place where the letter was received by the person to whom it was 
addressed. This seems to be authority for the jurisdiction of the 
courts of Bartow county, over the offense. 

In the recent case of United States v. Thayer, 209 U. S. 39, 
it was ruled that it is possible to solicit by letter as well as in 
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person. The solicitation was not accomplished until the letter was- 
received, and had the letter been lost in the mails the crime could 
never have been committed. In this case the act was not com- 
pleted until the letter had been received and read in the state of 
Georgia. 

.It cannot be doubted that the shipments of liquor by a person 
in one state to a resident of another state, constitutes interstate 
commerce. And as a rule the negotiations in one state of sales 
of goods, which are in another state, for the purpose of their in- 
troduction into the. former state, also is a portion of interstate 
commerce, ij Am. and Eng. Encyc of Law, 2nd ed., 65. The 
case at bar comes dangerously close to that line of demarcation 
that separates the powers of a sovereign state to control its intra- 
state police regulations, and the protection which the Constitution 
of the United States throws around interstate commerce. But 
since the passage of the Wilson Act, all negotiations that lead up 
to a transaction in intoxicating liquors are not interstate com- 
merce, though the liquor and the person selling it are in a different 
state from the purchaser. See Delameter v. United States, supra. 

As by the terms of the Wilson Act, liquors lose their inter- 
state character as soon as they reach the borders of a state, the 
decisions of the courts in insurance cases become pertinent. In 
Massachusetts v. Nutting, 175 Mass. 156, confirmed in 183 U. S. 
553, it was held that while the legislature could not impair the 
freedom of its citizens in their election with whom they would 
contract, it could prevent the foreign insurer from sheltering 
himself under that protection to solicit contracts which otherwise 
the citizens might not have thought of making. The law cannot 
impair the freedom of the citizen of Georgia, guaranteed him by 
the Constitution of the United States, to order liquor from other 
states for his private consumption, but the state can prohibit 
others from sheltering themselves under this freedom for the 
purpose of soliciting his orders, when such solicitation is a crime. 
Neither does this decision take away from the citizens of Ten- 
nessee any of the rights or privileges granted the citizens of 
Georgia, for the right of soliciting orders is denied in both cases. 

MISCONDUCT OF JURORS. 

Between the natural dislike of the average citizen of serving 
on a jury and the vigilance of astute counsel in detecting any 



